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PETITION FOR WRIT OF MANDAMUS

Pursuant to NRAP 21, Jason King, P.E., in his official capacity as
the Nevada State Engineer, and the Nevada Department of
Conservation \and Natural Resources, Division of Water Resources
(“State Engineer”), requests writ review as to three important issues of
Nevada water law addressed in the District Court’s December 10, 2013
Decision (App. A, Vol. 1 at SE 000002-24.) The Decision remands four
State Engineer Rulings granting the applications of Southern Nevada
Water Authority to appropriate groundwater from Spring, Cave, Dry
Lake, and Delamar Valleys.

First, whether the State Engineer’s practice of calculating the
amount of water available for appropriation from a groundwater basin
based on total basin evapotranspiration! (“ET”) is arbitrary and
capricious, and whether the State Engineer is required to show that the
groundwater basin will reach equilibrium within a given period of time

in order to grant a water right?

' Evapotranspiration is the process by which groundwater is transferred from
the land to the atmosphere by evaporation from the soil and transpiration from
plants.




Second, if the State Engineer chooses to utilize the tool of a
monitoring, management and mitigation plan (“SM Plan”), whether
specific thresholds for mitigation are required to be identified as part of
the 3M Plan before a water right may be granted?

Third, whether the State Engineer’s methodology used to
determine that appropriations from the Cave, Dry Lake, and Delamar
Valleys would not conflict with existing water rights downgradient in
the White River Flow System is reasonable, and his determination 1is
supported by substantial evidence?

The District Court’s remand instructions turn the State
Engineer’s practice of managing water in Nevada upside down. The
calculations ordered by the District Court, if required throughout
Nevada, will affect the amount of water available for appropriation in
almost every basin in the state. This significant change in practice and
policy is not within the purview of the District Court and should be
reviewed by this Court before the State Engineer is forced to comply.

In addition, the remand instruction related to the 3M Plans
directly conflicts with another Seventh Judicial District Court Decision

that is currently before this Court in the case of Fureka County, et al. v.




State Engineer, Case No. 61324 (consolidated with Case No. 63258).

Writ review will resolve this division within the Seventh dJudicial

District, as well as settle important issues of water law necessary for

the State Engineer to consistently and appropriately perform his

statutory duties. This Petition

supported by the following

Memorandum of Points and Authorities.

CATHERINE CORTEZ MASTO
Attorney General

By:

/s! Cassandra P. Joseph
CASSANDRA P. JOSEPH
Senior Deputy Attorney General
Nevada State Bar # 9845
JERRY M. SNYDER
Senior Deputy Attorney General
Nevada State Bar # 6830
100 N. Carson Street
Carson City, Nevada 89701
(775) 684-1216
(775) 684-1103 fax
cjoseph@ag.nv.gov
jsnyder@ag.nv.gov

Attorneys for Petitioner
Nevada State Engineer




VERIFICATION

1. I am a Senior Deputy Attorney General at the Nevada
Attorney General’s Office and am counsel of record for the Nevada State
Engineer in Nevada Supreme Court Case No. 64815. I am one of the
attorneys principally responsible for handling this matter on behalf of
the State Engineer.

2.  This verification is made by me pursuant to NRS 15.010,
NRS 34.030, NRS 34.170, and NRS 34.300, rather than the Nevada
State Engineer because the facts relevant to this Petition for Writ of
Mandamus are within my knowledge as the State Engineer’s attorney.

3. I know the contents of the Petition and the facts stated
therein are true of my own knowledge based on the proceedings and
papers filed by the parties in the coordinated cases below.

4.  True and correct copies of all papers served and filed by the
parties in the case below that are relevant to the issues raised in the

Petition are contained in the Appendix to thls}tltlon
o
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MEMORANDUM OF POINTS AND AUTHORITIES
I. INTRODUCTION

The State Engineer seeks writ review of three important issues
concerning the management of water in Nevada. Each of the issues is
addressed in the District Court’s December 10, 2013 Decision regarding
State Engineer Ruling Nos. 6164, 6165, 6166, and 6167 (the “Rulings”).
Appendices B—E. The Rulings concern the Applications of Southern
Nevada Water Authority (“SNWA”) to appropriate groundwater from
Spring, Cave, Dry Lake, and Delamar Valleys for beneficial use in
Clark and Lincoln Counties (“Applications”).

Prior to approval of the SNWA Applications, the State Engineer
conducted an extensive investigation, reviewed thousands of pages of
expert reports, and held a six-week hearing to listen to witness and
expert testimony, public comment, and legal argument. Upon careful
consideration of this evidence, the State Engineer granted permits for
the appropriation of groundwater for up to 61,127 acre-feet annually
(“afa”) in Spring Valley, 5,235 afa in Cave Valley, 11,584 afa in Dry
Lake Valley, and 6,042 afa in Delamar Valley (“Permits”). In order to

issue the Permits, the State Engineer determined that SNWA met all




statutory requirements for an interbasin transfer of the groundwater in
question. The State Engineer conditioned the Permit for Spring Valley
on staged development pursuant to NRS 533.3705 (three stages of
maximum amounts of water allowed to be withdrawn if no conflicts or
unreasonable adverse impacts from withdrawal result after each stage),
and conditioned all of the Permits on the implementation of 3M Plans.

The Respondents sought judicial review of the Rulings. The
District Court upheld all findings of the State Engineer except for the
following:

1. The addition of Millard and Juab counties, Utah in the
mitigation plan so far as water basins in Utah are affected by
pumping of water from Spring Valley Basin, Nevada;

2. A recalculation of water available for appropriation from
Spring Valley assuring that the basin will reach equilibrium
between discharge and recharge in a reasonable time;

3. Define standards, thresholds or triggers so that mitigation of
unreasonable effects from pumping of water [is] neither
arbitrary nor capricious in Spring Valley, Cave Valley, Dry
Lake Valley and Delamar Valley, and;

4. Recalculate the appropriations from Cave Valley, Dry Lake
[Valley] and Delamar Valley to avoid over appropriations or
conflicts with down-gradient, existing water rights.

App. A, Vol. 1 at SE 000024:15-22.
In remanding Ruling 6164 concerning Spring Valley, the District

Court created a requirement that the State Engineer may only grant a




water right upon showing that equilibrium of the groundwater basin
will be achieved within a “reasonable” time frame—here, the District
Court apparently set that time frame at less than two hundred years.
The “reasonable” time frame set by the District Court is arbitrary and it
1s not required by law. Further, the calculations conducted by the
District Court in determining that the State Engineer acted arbitrarily
and capriciously are based on evidence that the State Engineer found
unreliable.

Similarly, by requiring that 3M Plans include thresholds or
“triggers” for mitigation before a water right is granted, the District
Court abused its discretion. There is no statutory requirement that
water permits be conditioned on a 3M Plan. In addition, expert
testimony at the hearing supported the State Engineer’s finding that a
3M Plan based on adaptive management, rather than on a rigid set of
predetermined triggers, is more appropriate under the circumstances.?

Finally, the District Court abused its discretion and erred in

interpreting the evidence by concluding that the appropriations in

? The Court did not explain how the State Engineer might have jurisdiction
over events occurring in Utah. While the State Engineer does not object to the
inclusion of Millard and Juab Counties in the 3M Plans, guidance as to the State
Engineer’s ability to exercise jurisdiction is needed.
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Cave, Dry Lake, and Delamar Valleys conflict with existing rights in
downgradient groundwater basins. The District Court came to this
conclusion by substituting its own judgment for that of the State
Engineer regarding evidence and methodology for calculating the
amount of water available for appropriation in a given groundwater
basin.

The State Engineer respectfully submits that the District Court
manifestly abused its discretion by going well beyond the scope of
determining whether substantial evidence supported the State
Engineer’s Rulings. The District Court reweighed the relevant evidence
and substituted its own judgment for the administrative expertise of the
State Engineer. The District Court imposed legal requirements on the
State Engineer that are not found anywhere in Nevada law, upsetting
reasonable practices of the State Engineer in the management of water
throughout Nevada. For these reasons, and in order to resolve these
important issues, the State Engineer respectfully requests that this
Court grant this Petition and issue a writ of mandamus vacating the
District Court’s remand instructions and ordering the District Court to

affirm State Engineer Ruling Nos. 6164, 6165, 6166, and 6167.




I1.

IIL.

ISSUES PRESENTED

1.

Whether the State Engineer’s practice of calculating the
amount of groundwater available for appropriation from a
groundwater basin based on total basin ET is arbitrary and
capricious, and whether the State Engineer is required to
show that the groundwater basin will reach equilibrium
within a given period of time in order to grant a water right?

Whether, if the State Engineer chooses to utilize the tool of a
3M Plan, specific thresholds for mitigation are required to be
identified as part of the 3M Plan before a water right may be
granted?

Whether the State Engineer's methodology used to
determine that appropriations from the Cave, Dry Lake, and
Delamar Valleys would not conflict with existing water
rights downgradient in the White River Flow System is
reasonable, and his determination 1is supported by
substantial evidence?

STATEMENT OF FACTS

A.

Summary of Past Proceedings

On October 17, 1989, SNWA’s predecessor, Las Vegas Valley

Water District (‘LVVWD?”), filed 146 applications for the appropriation

of water in Nevada. In September 2006, the State Engineer held

hearings on the Applications for Spring Valley, and on April 16, 2007,

issued Ruling 5726 granting permits for up to 60,000 afa, conditioned

upon staged development and the implementation of 3M Plans. In

February 2008, the State Engineer held hearings on the Applications
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for Cave, Dry Lake, and Delamar Valleys, and on July 9, 2008, issued
Ruling 5875 granting permits for up to 18,755 afa, conditioned upon the
implementation of 3M Plans.

In 2010, this Court vacated Ruling 5726 for procedural reasons’,
and ordered the State Engineer to re-notice the Applications, re-open
the protest period and hold new hearings. Great Basin Water Network
v, Taylor, 126 Nev. Adv. Op. 20, 234 P.3d 912, 914 (2010). Similarly,
Ruling 5875 was vacated and remanded based on the ruling in Great
Basin Water Network. Southern Nevada Water Authority v. Carter
Griffin, Inc., 2010 WL 3605907 (Nev. Sept. 13. 2010).

The State Engineer held a second round of hearings on the
Applications between September 26 and November 18, 2011. On March
22, 2012, the State Engineer issued Ruling Nos. 6164, 6165, 6166 and
6167 which are the subject of this Petition.

B. Summary of Facts Relating to the Calculation of Water
Available in Spring Valley

Perennial yield is “the maximum amount of groundwater that can
be salvaged each year over the long term without depleting the
groundwater reservoir.” App. B, Vol. 1 at SE 000081. The State

Engineer’s Ruling 6164 contains an extensive analysis of the scientific
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evidence of the perennial yield of Spring Valley. The State Engineer
confirmed that “the estimated time a pumping project takes to reach
equilibrium does not affect the perennial yield of a basin.” /d. Based on
this analysis, the State Engineer found that the perennial yield of
Spring Valley was approximately 84,000 afa. App. B, SE 000115. The
District Court did not disturb this finding. App. A, Vol. 1 at SE
000024:11-12.

After concluding that the perennial yield of the basin was 84,000
afa, the State Engineer analyzed whether the requested use of water
would conflict with existing water rights. The State Engineer examined
models and other evidence developed both by SNWA and by the
Protestants in evaluating potential conflicts. Based on this detailed
review (see App. B, Vol. 1 at SE 000145-176), the State Engineer
determined that four of the Applications would, if granted, conflict with
Protestants’ water rights, and therefore denied those Applications.
App. B, Vol. 1 at SE 000166-167.

The State Engineer reviewed long term predictions made by
Protestants’ expert, Dr. Myers. The State Engineer noted that “one can

use a model to make predictions with confidence for a period into the




future equal to the period of time available to calibrate the model.”
App. B, Vol. 1 at SE 000171. Consequently, the State Engineer
concluded that any predictions made by the models were uncertain at
time scales beyond seventy-five years. Id. In spite of this, the State
Engineer reviewed and considered Dr. Myers’ predictions regarding the
effect the project would have on groundwater over a 200 year time
frame. App. B, Vol. 1 at SE 000171-176. The State Engineer concluded
that “predictions of effects after hundreds of years carry little weight.”
Accordingly, the State Engineer placed greater reliance on SNWA’s
model, which was “more comprehensive, better documented and peer
reviewed, and will carry more weight in impacts analyses.” /d. at SE
000176.

The State Engineer concluded that, with the seventy-five year
period for which reliable models exist, the water rights permitted would
not conflict with other rights. /d. However, because of the uncertainty
involved in basing predictions on models that inherently incorporate
unknown variables, the State Engineer concluded that “staged
development, in conjunction with an updated and more comprehensive

management plan is also necessary to assure the Applications will not




conflict with existing rights or domestic wells, and to assure pumping is
environmentally sound.” /d. at SE 000176.

Based on this analysis, the State Engineer approved a total of
61,127 afa in Permits for the Spring Valley, with a maximum of 38,000
afa to be withdrawn for eight years. App. B, Vol. 1 at SE 00241-242. The
State Engineer will evaluate the effects of pumping during the first
stage, and only if no conflicts or unreasonable adverse impacts occur
will he allow the second stage of pumping to begin. /d. The second stage
permits a maximum of 50,000 afa to be withdrawn for eight years, after
which the full 61,127 afa may be withdrawn if approved by the State
Engineer after evaluating the effects of the second stage of pumping. /d.
The Permits are conditioned upon SNWA’s compliance with the
Hydrologic Monitoring and Mitigation Plan and upon the Biologic
Monitoring Plan. /d. at SE 00241-00242.

C. Summary of Facts Relating to the 3M Plans

The State Engineer conditioned SNWA’s Permits on the
implementation of hydrological and biological 3M Plans for Spring,

Cave, Dry Lake and Delamar Valleys. App. F, Vol. 3 at SE 000744-797,

App. G, Vol. 3 at SE-000799-842, App. I, Vol. 4 at SE 000903-1286, App.




J, Vol. 4 at SE 001288-1478, App. H, Vol. 3 at SE 000844-901. These 3M

Plans (collectively referred to hereinafter as “the 3M Plans”) were
developed in cooperation with the BLM, National Park Service, Bureau
of Indian Affairs, U.S. Fish and Wildlife Service, and Southern Nevada
Water Authority. The 3M Plans include three principal components:
monitoring, management, and mitigation. /d.

1. Monitoring

The monitoring component of the hydrological 3M Plans requires
installation of monitoring wells throughout Spring, Cave, Dry Lake and
Delamar Valleys and surrounding areas. App. F, Vol. 3 at SE 000744-
791, App. G, Vol. 3 at SE 000799-836. Under the hydrological 3M Plans,
approximately 60 groundwater monitoring wells and piezometers and
about 30 surface water devices will be installed throughout the valleys
and surrounding areas to measure groundwater levels and surface
water flows. App. F, Vol. 3 at SE 000760-766, App. G, Vol. 3 at 000815-
817, App. H, Vol. 3 at SE 000887. With most of these wells, piezometers
and devices currently installed, substantial hydrological data has
already been collected, reviewed, analyzed, and reported to the State

Engineer. /d. In addition, under the biological 3M Plans, monitoring of
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dozens of plant and animal species is required for the collection of
important biological baseline data. App. I, Vol. 4 at SE 000914-915,
App. J, Vol. 4 at SE 001322-1346. The biological monitoring focuses on
special status species (such as endangered and threatened species) and
other ecological components that are believed to be good indicators of
ecosystem health, including those that may provide early warning of
adverse impacts. App. I, Vol. 4 at SE 000924; App. J, Vol. 4 at SE
001334-1336. The data collected as part of the 3M Plans is analyzed and
interpreted by technical teams established by the 3M Plans, and
reported to the State Engineer on at least an annual basis. App. F, Vol.
3 at SE-000756, App. G, Vol. 3 at SE 000811, App. I, Vol. 4 at SE
001011-1012, App. J, Vol. 4 at SE 001303-1304. Monitoring provides
critical information that will be used to help detect early warning signs
of impacts as pumping begins, so that unreasonable adverse impacts
can be avoided through proper management. App. F, Vol. 3 at SE
000758, App. G, Vol. 3 at SE 000813-814, App. I, Vol. 4 at SE 000923. If
necessary, the information will also be used to implement specific and
effective mitigation measures to protect existing water rights and

natural resources. /d.
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2. Management

The management component of the 3M Plans include a hydrologic
Technical Review Panel (TRP) and a Biological Working Group (BWG)
(or Biological Resource Team (BRT)), which report to an Executive
Committee for final decision making when consensus is not reached.
App. H, Vol. 3 at SE 000855-857, App. F, Vol. 3 at SE 000758-59, App.
G, Vol. 3 at SE 000813-814, App. I, Vol. 4 at SE 000914-916, App. J, Vol.
4 at SE 001300-1304, App. K, Vol. 4 at SE 001508-1509, SE 001523-
1524. The technical and management teams and committees include
representatives from the Nevada State Engineer’s Office, Bureau of
Indian Affairs, Bureau of Land Management, National Park Service,
U.S. Fish and Wildlife Service, U.S. Forest Service, Nevada Department
of Wildlife, Utah Division of Wildlife Resources and Southern Nevada
Water Authority. /d. The TRP and BWG/BRT provide the technical and
scientific expertise necessary for collection, evaluation and analysis of
data. /d. The TRP and BWG/BRT will use baseline data gathered
during the pre-withdrawal phase to develop action criteria Q.e.,
hydrological and biological standards or thresholds) that indicate when

particular management or mitigation actions should be implemented.
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Id. See also App. 1, Vol. 4 at SE 000925, App. J, Vol. 4 at SE 001321. As
the experts, the TRP and BWG/BRT are tasked with determining and
implementing site-specific actions related to monitoring, management
and mitigation under the 3M Plans. App. F, Vol. 3 at SE 000758-759,
App. G, Vol. 3 at SE 000813-814, App. I, Vol. 4 at SE 000914-916, App.
J, Vol. 4 at SE 001300-1304, App. K, Vol. 4 at SE 001508-1509, SE
001517-1524.
3.  Mitigation

The 3M Plans require SNWA to mitigate against unreasonable
adverse 1impacts to existing water rights and water-dependent
ecosystems. App. F, Vol. 3 at SE 000758-759, App. G, Vol. 3 at SE
000813-814, App. I, Vol. 4 at SE 000914-916, App. J, Vol. 4 at SE
001300-1304, App. K, Vol. 4 at SE 001508-1509, SE 001517-1524. The
3M Plans dictate that if indicators found in the monitoring information
show an adverse impact is expected, then management and mitigation
measures will be instituted before the adverse impacts are realized. /d.
The 3M Plans list potential mitigation measures, including but not
limited to “reduction or cessation in groundwater withdrawals,

geographic redistribution of groundwater withdrawals, augmentation of
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water supply . . . using surface and groundwater sources, acquisition of
real property and/or water rights dedicated to the recovery of Special
Status Species.” App. F, Vol, 3 at SE 000793, App. G, Vol. 3 at SE
000837. As the State Engineer noted in his Rulings, he has full
authority to review and approve the mitigation measures conducted,
and at any time may order additional mitigation measures separate and
apart from the technical teams as appropriate. App. B, Vol. 1 at SE
000143, App. C, Vol. 1 at SE 000338, App. D, Vol. 2 at SE 000506, App.

E, Vol. 2 at SE 000670; NRS 534.110(5)-(6) and (8).

D. Summary of Facts Relating to the Appropriations In Cave,
Dry Lake and Delamar Valleys

The State Engineer’s conclusions as to the perennial yield of the
Cave, Dry Lake, and Delamar Valley basins (the “CDD basins”) have
not been challenged. However, the Protestants argued that because the
CDD basins are part of the White River Flow System (the “WRFS”), any
withdrawal of water from those basins would have an effect on
downgradient basins in that flow system.

The State Engineer considered Protestant’s “one-river” flow
argument in considering whether or not it was appropriate to alter his

methodology for calculating the amount of water available for
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appropriation in a given basin. The State Engineer concluded that
“comparing a groundwater ﬂov& system to a river is flawed by ignoring
the time frames and geological uncertainties involved. Up-stream use of
a river will affect down-stream supply in days to weeks. In this
groundwater flow system, up-gradient use will not, if at all, measurably
affect down-gradient supply for hundreds of years.” App. E, Vol. 2 at SE
000627-628.

The State Engineer relied on testimony regarding the
groundwater flow model submitted by SNWA as part of its
Environmental Impact Statement. App. E, Vol. 2 at SE 00628. The
model showed that after 200 years of withdrawal in the CDD basins,
springs and other water sources downgradient were virtually
unaffected. /d. Based on this undisputed evidence, the State Engineer
determined that granting the Permits for the CDD valleys would not
conflict with existing rights in the downgradient valleys in the WRES.
1d.

IV. LEGAL ARGUMENT

Writ of mandamus is an extraordinary remedy and will only issue

where “there is not a plain, speedy, and adequate remedy in the
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ordinary course of law.” NRS 34.170. “A writ of mandamus may be
issued to compel the performance of an act that the law requires as a
duty resulting from an office, trust or station, or to control an arbitrary
or capricious exercise of discretion.” Diaz v. Eighth Judicial District
Court, 116 Nev. 88, 93, 993 P.2d 50, 53 (2000). Writ of mandamus is an
appropriate means to vacate a district court order that constitutes a
manifest abuse of discretion. Washoe County Dist. Attorney v. Second
Jud. Dist. Ct. 116 Nev. 629, 635, 5 P.3d 562, 566 (2000).

A petition for writ of mandamus may be considered where there
are important legal issues that need clarification and public policy is
served by the Nevada Supreme Court’s exercise of jurisdiction. Diaz,
116 Nev. at 93, 993 P.2d at 54. Mandamus is also appropriate where
district courts are divided as to how an important statewide issue
should be decided. State v. Fighth Judicial District Court (Hedland),
116 Nev. 127, 134, 994 P.2d 692, 697 (2000).

/1
I

I
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A. Writ Review Is Appropriate Here Because Extraordinary
Relief Is Necessary to Correct a Manifest Abuse of Discretion
and to Prevent Unwarranted Delay and Expenditure of
Judicial and Administrative Resources, and Resolve
Important Legal Issues of Statewide Importance
1.  Standard of Review

Petitions for dJudicial Review of State KEngineer orders and
decisions are governed by NRS 533.450. Pursuant to this statute, “[t]he
decision of the State Engineer is prima facie correct and the burden of
proof is on the party attacking the same.” NRS 533.450(10) (emphasis
added). Findings of the State Engineer will not be set aside unless they
are arbitrary and capricious. Pyramid Lake Paiute Tribe v. Washoe
County, 112 Nev. 743, 751, 918 P.2d 697, 702 (1996).

In reviewing decisions on petitions for judicial review, the Nevada
Supreme Court uses the same substantial evidence standard employed
by the district court. Elizondo v. Hood Mach. Inc., 129 Nev. __, __, 312
P.3d 479, 482 (2013). As such, this Court’s review is limited to a
determination of whether the State Engineer’s decision is supported by
substantial evidence. Revert v. Ray, 95 Nev. 782, 786, 603 P.2d 262

(1979). Substantial evidence is “that which a reasonable mind might

accept as adequate to support a conclusion.” Bacher v. State Engineer,
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122 Nev. 1110, 1121, 146 P. 3d 793, 800 (2006). Thus, in evaluating the
present Petition, this Court may not “pass upon the credibility of the
witness nor reweigh the evidence.” /d. at n.33. In reviewing the present
matter, this Court “like the district court, may not substitute its
judgment for the State Engineer’s judgment.” /d.

Decisions of the State Engineer are entitled not only to deference
with respect to factual determinations, but also with respect to legal
conclusions. The Nevada Supreme Court has explained that “an agency
charged with the duty of administering an act is impliedly clothed with
power to construe it as a necessary precedent to administrative action,”
and therefore “great deference should be given to the agency’s
interpretation when it is within the language of the statute.” State v.
State Fngineer, 104 Nev. 709, 713, 766 P.2d 263, 266 (1988) (citing
Clark Co. Sch. Dist. v. Local Gov’t, 90 Nev. 332, 446, 530 P.2d 114, 117
(1974)). Thus, the State Engineer’s interpretation of the Nevada
statutory scheme for adjudication of vested water rights and
appropriation of public waters is, while not controlling, persuasive. /d.
Because the State Engineer has “a special familiarity and expertise

with water rights issues,” his interpretation of a statute may only be
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disregarded if “an alternate reading is compelled by the plain language
of the provision.” United States v. State Engineer, 117 Nev. 585, 589-90,
27 P.3d 51, 53 (2001).

2. The District Court’s Decision Constitutes a Manifest
Abuse of Discretion

Writ review is appropriate because the District Court’s order
constitutes a manifest abuse of discretion. As set forth below, the
District Court’ s review of the State Engineer’'s Rulings should have
been limited to a determination of whether that decision was based on
substantial evidence and is not arbitrary or capricious. Instead of
confining itself to an analysis of these questions, the District Court
reweighed the evidence that the State Engineer considered, reevaluated
the technical standards used by the State Engineer, and imposed legal
requirements on the State Engineer that have no basis in statute or
case law. Accordingly, the District Court has substituted its judgment
for that of the State Engineer. For these reasons, the Decision
constitutes a manifest abuse of discretion and is appropriate for writ

review.
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3. There Is No Plain, Speedy, and Adequate Remedy at
Law and Writ Promotes Judicial Economy

On January 9, 2014, the State Engineer filed a Notice of Appeal
from the District Court’s Decision. On May 15, 2014, Cross-Appellant
Corporation of the Presiding Bishop of the Church of Jesus Christ of
Latter-Day Saints, on behalf of Cleveland Ranch (‘CPB”), filed a Motion
to Dismiss the appeal on the grounds that the District Court’s Decision
is not final and appealable because the District Court remanded the
case for further proceedings before the State Engineer. The State
Engineer has opposed this motion, asserting that because the District
Court did not remand for any substantive action, the Decision is
functionally final and appealable. SNWA separately opposed CPB’s
Motion to Dismiss.

In the event that this Court agrees with CPB and grants the
pending Motion to Dismiss, the State Engineer will have no plain,
speedy, and adequate remedy at law. If the State Engineer is required
to go forward on remand from the District Court, it will be obliged to (1)
issue rulings which are legally improper, (2) seek judicial review by the
district court to overturn its own rulings, and then (3) pursue a direct

appeal of any district court decision upholding those rulings. This

20



process would obviously put the State Engineer in the ludicrous position
of seeking reversal of his own rulings. As such, if the pending motion to
dismiss is granted, review of the District Court’s decision on writ offers
the most appropriate procedural route to appellate review.

Indeed, CPB, while arguing that the matter is not appealable, has
also asserted that certain issues raised by the Decision should be
decided through a writ in order to “avoid waste of substantial time,
effort, and expense in additional state administrative and judicial
proceedings.” CPB’s April 14, 2014 Petition for Limited Writ Review at
10. CPB requests writ review of a limited issue—whether the District
Court properly allowed staged development of the approved water
permit under NRS 533.3705.8 However, the reasoning used in CPB’s
Petition—that writ review would conserve judicial resources and avoid
piecemeal litigation—apply to the issues raised in the State Engineer’s

Petition as well. In order to avoid piecemeal litigation and to avoid

3 As will be addressed in any opposition to CPB’s Petition for Writ
if requested by this Court, if NRS 533.3705 does not apply to these
Applications as asserted by CPB in its Petition, than neither does NRS
533.370(3) setting forth criteria for interbasin transfers, because both
statutes were enacted after the Applications were filed.
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procedural delay, the issues raised in both petitions should be
considered on writ.

4. This Case Presents Important Legal Issues That Need
Clarification

Writ is also appropriate here because this case presents
important, statewide issues which should be decided as a matter of
judicial economy and efficient administration of the courts. The legal
issues raised by the Decision should be examined as quickly as
practicable because they represent a significant change in the State
Engineer’s existing practices. Because the legal issues raised by the
District Court’s Decision will have a significant impact on the manner
in which the State Engineer decides applications for water rights across
the state, writ review is appropriate.

B. The District Court Abused Its Discretion by Requiring New
Standards For Calculating the Amount of Water Available
for Appropriation In Spring Valley and by Failing to Limit
Its Review to the Substantial Evidence Standard

The District Court held that the State Engineer’s decision to allow
up to 61,127 afa to be withdrawn from Spring Valley was arbitrary and

capricious because it violated the State Engineer’s own policy against

groundwater mining. Decision at App. A, Vol. 1 at SE-00011. However,
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in reaching this conclusion, the District Court redefined the State
Engineer's policy by including an arbitrary timeframe for reaching
equilibrium and relied entirely on evidence the State Engineer found
unreliable. The District Court erroneously determined that Ruling 6164
violated the State Engineer’s policy because one of the models predicted
that after 200 years, only 84% of the ET would be captured, thus
equilibrium would not yet be reached. Accordingly, the Court
determined that “simple arithmetic shows after two hundred years,
SNWA pumping and evapotranspiration removes 70,977 afa from the
basin with no equilibrium in sight. That is 9,780 more than SNWA’s
grant.” Decision at App. A, Vol. 1 at SE 000012. For the reasons set
forth below, the District Court’s Decision is a manifest abuse of
discretion.

1.  The District Court Abused Its Discretion by Imposing
Novel Legal Requirements on the State Engineer

The District Court essentially held that where the calculation of
perennial yield is based on ET, the State Engineer may only approve
permits upon an explicit factual determination that the basin will reach

equilibrium in an undefined “reasonable” time period. This legal
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requirement is not found in Nevada statutory authority or the policies
and practices of the State Engineer.

The Nevada Supreme Court has held that perennial yield is “the
equilibrium amount or the maximum amount of water that can be
safely used without depleting the source.” Pyramid Lake Paiute Tribe v.

Ricci, 126 Nev. . 245 P.3d 1146, 1147 (2010). The State Engineer

has consistently held perennial yield is the “amount of groundwater
that can be salvaged over the long term without depleting the
groundwater reservoir.” Ruling 6164 at App. B, Vol. 1 at SE 000081.
Nevada law specifically contemplates that when a new well begins to
operate, it will result in the water table lowering at the point of
diversion: “the right of the appropriator relates to a specific quantity of
water and that the right must allow for a reasonable lowering of the
static water table at the appropriator's point of diversion.” NRS
534.110(4).

Following these guidelines, the State Engineer held that
substantial evidence supported, for the timeline within which reliable

predictions could be made, that the static water table would likely be

drawn down by less than 50 feet at the points of diversion. The State
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Engineer further determined that in a basin as large and complex as
Spring Valley, where the first 100 feet of the aquifer contains an
estimated 4.2 million acre feet, this transitional pumping was
reasonable. App V, Vol. 5, at SE 001690. As summarized above, and set
forth in the lengthy analysis contained in Ruling 6164, it is entirely
consistent for the State Engineer to allow pumping from transitional
storage while the system arrives at a new equilibrium, even if that
takes a substantial amount of time. There was no deviation from the
State Engineer’s policy against groundwater mining and practice of
analyzing perennial yield in Ruling 6164.

The State Engineer confirmed that where “the amount of water
pumped does not exceed perennial yield, then a new equilibrium will be
reached.” App. B, Vol. 1 at SE 000172. Here, the State Engineer
permitted 61,127 afa, which is substantially less than the perennial
yield of 84,000 afa (a finding the District Court did not disturb), and
takes into consideration existing rights and future development. App. B,
Vol. 1 at SE 000115. Therefore, the Ruling simply does not permit
groundwater mining and does not violate the State Engineer’s policy

against groundwater mining, as the District Court incorrectly found.
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App. A, Vol. 1 at SE 000014:1-2. If the State Engineer had permitted
groundwater mining, he would have granted more water than the
perennial yield—not less.

The District Court’s remand instructions order an entirely new
practice for the calculation of the amount of water available for
appropriation based on an arbitrary “reasonable” timeframe for when
equilibrium will be met. This novel requirement is scientifically and
legally unsupported. The District Court disregarded the State
Engineer’s statutory authority and expertise in favor of creating a rule
that is not supported by Nevada law. This is a manifest abuse of
discretion. See Washoe Co. v. John A. Dermody, Inc., 99 Nev. 608, 612,
668 P.2d 280, 282 (1983) (“[Tlhe district court should not foreclose the
exercise of the administrative agency’s independent judgment on
matters within its competence.”).

2. The District Court Abused Its Discretion by
Disregarding the State Engineer’s Factual Findings

The District Court not only created a new rule of law, but
disregarded the State Engineer’s factual findings. The District Court
held that the evidence in the case shows that “equilibrium will never be

reached.” App. A, Vol. I at SE 000013:18. The District Court apparently
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found that after 200 years, 84% of ET would be captured. App. A, Vol. I
at SE 000012:14-16. However, the evidence at the hearing indicated
that a model could only reliably predict future events for “a period into
the future equal to the period of data available to calibrate the model.”
App. B, Vol. 1 at SE 000171, App T, Vol. 5 at SE 001636-1637, App. U,
Vol. 5 at SE 001644-1648. Accordingly, the State Engineer determined
that projections beyond 75 years were less reliable. While both the
Applicant and the Protestants adduced evidence of projections beyond
75 years, the State Engineer concluded that these predictions were less
certain. For this reason, the State Engineer found that given existing
data, a seventy-five year simulation period was appropriate. App. B,
Vol. 1 at SE 000171.

In spite of the evidence indicating that 200 year projections were
less reliable, the District Court expressly relied on those projections.
The District Court did not point to any evidence contradicting the State
Engineer’s finding that projections beyond 75 years were less reliable,
or explain why it elected to rely on evidence that the State Engineer
had determined was less reliable. Instead, it simply disregarded the

State Engineer’s view of the evidence. In so doing, the District Court
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performed well beyond the boundaries of substantial evidence review
and reweighed the evidence before the State Engineer. Bacher v. State
FEngineer, 122 Nev. 1110, 1121, 146 P. 3d 793, 800 (2006) (Substantial
evidence is “that which a reasonable mind might accept as adequate to
support a conclusion.”). See also Nassiri v. Chiropractic Physicians’ Bd.,
130 Nev. Adv. Op. 27, 2014 WL 1325754, at *2 (April 3, 2014) (The
substantial evidence standard  “contemplates  deference to
[administrative] determinations on review, asking only whether the
facts found by the administrative fact finder are reasonably supported
by sufficient, worthy evidence in the record.”).

3. The District Court’s Decision is Founded on a
Misinterpretation of Ruling 6164

The State Engineer determined that because of the complexity of
the system and the lack of reliable projections beyond 75 years, the long
term effects of the project could not be determined. For this reason, the
State Engineer provided for a staged development plan, coupled with
3M Plans, in order to “alleviate any uncertainty associated with the
current analyses related to conflict to existing rights, domestic wells,

environmental soundness, as well as the perennial yield of the

resource.” App. B, Vol. 1 at SE 000176.
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The District Court simply disregards the fact that the Ruling
provides for ongoing monitoring and adjustment of the withdrawal.
Instead, the District Court’s analysis depends on an assumption that
SNWA will begin pumping at a rate of 61,127 afa and continue to do so
in perpetuity without regard for the effects of that pumping. This is
clearly not what is provided for in Ruling 6164. The State Engineer’s
Rulings recognize concerns expressed by the District Court for the long
term sustainability of the project, and provide a comprehensive plan for
ongoing collection of data and management of the State’s water
resources. By usurping the State Engineer’s ability to consider the best
scientific evidence and the most appropriate techniques in managing
water resources, the District Court’s Decision has hampered the State
Engineer's ability to manage those resources in an effective and
sustainable manner.

C. The District Court’s Decision Regarding the 3M Plans

Constitutes a Manifest Abuse and Conflicts With Other

District Court Decisions Currently on Appeal Before This
Court

The District Court determined that the State Engineer’s Rulings
granting Permits to SNWA were arbitrary and capricious, in part,

because it determined that the 3M Plans ordered by the State Engineer
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as part of the Permits did not identify “triggers” for when to apply
specific mitigation measures. App. A, Vol. 1 SE 000017:26-28, SE
000018:13-15, SE 000023:7-9. The District Court further held that the
State Engineer improperly delegated his authority by leaving the
monitoring and development of triggers for technical teams established
under the 3M Plans. App. A, Vol. 1 at SE 000019:1-3, SE 000022:21-26,
SE 000024:1-3. The District Court ordered the State Engineer to
“[d]efine standards, thresholds or triggers so that mitigation of
unreasonable effects from pumping of water are [sic] neither arbitrary
nor capricious in Spring Valley, Cave Valley, Dry Lake Valley and
Delamar Valley.” App. A, Vol. 1 at SE 000024:19-21.

The District Court’s Decision erroneously establishes a new
requirement for the permitting of water rights, namely that 3M Plans
implemented in connection with those water rights must include
triggers—specific quantitative criteria or thresholds—for when
potential mitigation efforts should begin. Moreover, the Decision
demands that those triggers be set before the State Engineer grants the
water permits, instead of waiting for technical teams established under

the 3M Plans to cooperatively develop those triggers, with State
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Engineer oversight, after monitoring has established appropriate
baseline data and the tangible effects of pumping are known. This
Decision conflicts with the statutory requirements of NRS 533.370 for
the appropriation of water under Nevada water law. It also conflicts
with the weight of the scientific evidence supporting that robust
monitoring combined with an adaptive management approach is the
best method for effectively safeguarding resources against any adverse
impacts due to groundwater withdrawals.

In addition, the District Court’s Decision conflicts with the May
17, 2013 Decision of Seventh Judicial District Court Judge J. Charles
Thompson on appeal in the case of Kureka County et al. v. State
Engineer, Supreme Court Case No. 63258 (consolidated with Supreme
Court Case No. 61324). App. M, Vol. 5 at SE 001567-1583. In that case,
Judge Thompson rejected arguments by Petitioners that the 3M Plan
ordered by the State Engineer was too vague because it did not inclﬁde
triggers or thresholds before water rights were granted. App. M, Vol. 5
at SE 001577-1579. Judge Thompson also rejected arguments by
Petitioners that the 3M Plan constituted an improper delegation of the

State Engineer’s authority. App. M, Vol. 5 at SE 001574-1576. Thus,
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the Decision by Judge Estes at issue in this case directly conflicts with
the decision by Judge Thompson on at least those two points, creating a
division within the Seventh Judicial District that must be settled before
the State Engineer should be required to conduct further proceedings.

1.  The District Court’s Decision Regarding the 3M Plans
Constitutes Manifest Abuse

The State Engineer must deny an application for the
appropriation of water where no water is available, the proposed use
conflicts with existing rights or threatens to prove detrimental to the
public interest. NRS 533.370(2). Additionally, where an interbasin
transfer is contemplated, as is in this case, the proposed use must be
environmentally sound for the basinlof origin. NRS 533.370(3). The
State Engineer found that substantial evidence supported granting
some of SNWA’s Applications because water was available, the
proposed use would not conflict with existing rights nor threaten to
prove detrimental to the public interest and was environmentally
sound. See NRS 533.370(2)-(3); App. B, Vol. 1 at SE 000240-241, App. C,
Vol. 1 at 000412-413, App. D, Vol. 2 at SE 000577-578, App. E, Vol. 2 at
SE 000740-741. The District Court agreed with the State Engineer’s

findings and did not remand or reverse the State Engineer’s Rulings on
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these grounds. App. A, Vol. 1 at SE 000024:11-14 (“This Court will not
disturb the findings of the Engineer save those findings that are the
subject of this Order.”). Therefore, the District Court agreed that SNWA
met the statutory requirements for granting the water rights under
NRS 533.370, assuming sufficient water was available, and nothing
contained in (or absent from) the 3M Plans can affect that Decision.
Although not statutorily required, the State Engineer ordered the
3M Plans as a condition to SNWA’s Permits to provide additional
protection to existing water rights and water-dependent ecosystems.
App. B, Vol. 1 at SE 000240, App. C, Vol. 2 at SE 000412-413, App. D,
Vol. 2 at SE 000578, App. E, Vol. 2 at SE 000741-742, App. F, Vol. 3 at
SE 000744-797, App. G, Vol. 3 at SE 000799-842, App. I, Vol. 4 at SE
000903-1017, App. J, Vol. 4 at SE 001288-1478, App. H, Vol. 3 at SE
000844-901. Given the complexities of the mnaturally evolving
ecosystems in Nevada, the State Engineer recognized the 3M Plans as
valuable tools for cooperatively collecting important hydrological and
biological information and implementing effective management of the
natural resources. Jd. Because the 3M Plans provide additional

safeguards over the long term above and beyond that required by the
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law, any alleged deficiencies of the 3M Plans cannot be a basis for the

District Court to find that the State Engineer’s Rulings are arbitrary
and capricious.

a. The District Court’s Finding That the 3M Plans

Must Define Triggers Before Granting Water

Permits in Order to be Effective Contradicts the
Overwhelming Weight of the Evidence

The 3M Plans are designed to “manage the development of
groundwater by SNWA . . . in order to avoid unreasonable adverse
effects to [existing water rights,] wetlands, wet meadow complexes,
springs, streams and riparian and phreatophytic communities (Watexr-
Dependent Ecosystems) and to maintain biologic integrity and
ecological health of the Area of Interest over the long term.” App. F, Vol.
3 at SE 000758, App. G, Vol. 3 at SE 000813. The 3M Plans focus on
establishing an extensive monitoring network, which will provide at
least seven years of essential data for the biological and hydrological
technical teams—the TRP and BWG/BRT—to evaluate and analyze in
advance of withdrawal of any water from the hydrologic basins. App. F,
Vol. 3 at SE 000764, App. I, Vol. 4 at SE 001015. The data collected will
provide important baseline information that the technical teams need

in order to understand naturally occurring variations in hydrological
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and biological factors, and to establish scientifically based triggers—or
the points at which particular mitigation measures will be
implemented. App. I, Vol. 4 at SE 001016. (“A major purpose of the [3M
Plans] is to provide additional information and tools that can be used to
better understand the dynamics of the indicators and ecosystems under
conditions approaching their tolerance limits (i.e., threshold levels).”
Once the information needed to determine tolerance limits of individual
attributes of the ecosystem is available, threshold levels will be
developed by consensus from the teams of technical experts. App. H,
Vol. 3 at SE 000855-857, App. F, Vol. 5 at SE 000758-759, App. G, Vol.
3 at SE 000813-814, App. I, Vol. 4 at SE 000914-916, SE 001016, App. J,
Vol. 4 at SE 001300-1304, App. K, Vol. 4 at SE 001508-1509, SE
001523-1524, App. I, Vol. 4 at SE 100925, App J, Vol. 4 at SE 001321.
Thus, the State Engineer determined that triggers cannot be set
until baseline information is complete. /d. Baseline information cannot
be complete until years of monitoring is conducted, which begins when
the State Engineer grants a permit and orders the implementation of a
3M Plan. Without a permit, an applicant cannot begin monitoring

pursuant to a 3M Plan ordered as part of the permit or begin to
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withdraw water. Therefore, the District Court’s remand instructions
directly conflict with the State Engineer’s finding—based on the weight
of the evidence—that it is scientifically unsound to set triggers before
water permits are granted.

b. The 3M Plans Contain a Framework for

Establishing Appropriate Triggers for Mitigation
Once the Necessary Information Is Available

The District Court’s Decision ignored that the 3M Plans include a
framework for a team of experts to establish thresholds, standards and
triggers for applying mitigation measures once all of the data necessary
to make any decision about possible mitigation is available. The District
Court also ignored substantial evidence upon which the State Engineer
found that the 3M Plans would be effective, and instead applied its own
erroneous opinion about how water resources should be managed.

The State Engineer found that the 3M Plans establish a sound
process for developing triggers and thresholds once the necessary
information is available. App. B, Vol. 1 at SE 000206-208, App. C, Vol. 1
at SE 000337. The State Engineer noted that “[t]he [technical teaml]
lays out a process for developing triggers for action in the event an

unreasonable adverse impact to a resource is anticipated.” App. B, Vol.
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1 at SE 000207. “The process includes the identification of conservation
targets and their key ecological attributes and indicators and the
development of adequate baseline data.” Id.

Indeed, the TRP and BWG/BRT were established by the respective
3M Plans to collect and evaluate the data and set acceptable ranges in
variation. App. I, Vol. 4 at SE 001016. The BMP provides that by the
end of the pre-withdrawal period, which includes a minimum of seven
years of biological data collection (App. I, Vol. 4 at SE 001015), the
Biological Working Group (BWG) will use the data collected to establish
an acceptable range in variation, thresholds, and criteria for each
indicator and groundwater influenced ecosystem. App. I, Vol. 4 at SE
001015. Once the variation is established at the end of the pre-
withdrawal phase, the information will be used during the withdrawal
phase to determine if an adverse effect is likely to occur. /d. “An adverse
effect occurs if an indicator or suite of indicators falls outside the
acceptable range of variation.” App. I, Vol. 4 at SE 001017.

Further, allowing the TRP and BWG/BRT to manage the
monitoring and set triggers once the necessary information is available

does not constitute an improper delegation of authority, as the District
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Court stated. App. A, Vol. 1 at SE 000019:1-3, SE 000022:21-26, SE
000024:1-3. The State Engineer maintains authority over the 3M Plans
and reserves the right to order any action separate and apart from the
technical teams. App. B, Vol. 1 at SE 000143, App. C, Vol. 2 SE 000338,
App. D, Vol. 3 at SE 000506, App. E, Vol. 4 at SE 000670; NRS
534.110(5) - (6) and (8). The State Engineer’s Rulings were supported by
substantial evidence establishing that a flexible, adaptive management
approach based on complete monitoring data is the most effective
combination for protecting water rights and natural resources. App. B,
Vol. 1 at SE 000205-208; Vol. 18 at App. N, Vol. at 5 at SE 001587:1-
1592:24 (Patten); App. O, Vol. 5 at SE 001602, App. P, Vol. 5 at SE
001607:4-16, SE 001608:16-1609:22, App. Q, Vol. 5 at SE 001613:14-
1616:9 (Marshall); App. R, Vol. 5 at SE 001620:1-8, SE 001621:20-
1625:11 (Deacon); App. S, Vol. 5 at SE 001629:10-11, SE 001630:25-
1631:8 (Landers).

The District Court found it curious that the State Engineer could
have sufficient data to make informed decisions about the appropriation
of water, but not sufficient data to make decisions about precisely when

mitigation should occur. App. A, Vol. 1 at SE 000017:19-28; SE
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000022:27-23:8. There is nothing remarkable or contradictory about the
fact that different information is necessary to make informed decisions
about appropriation, versus about when to apply specific mitigation
measures. The information needed to make decisions about
appropriation was available and relied on for that analysis. Indeed, as
discussed above, the District Court did not upset the findings of the
State Engineer that the statutory standard for granting a water right
was met. See NRS 533.370(2)-(3). However, the information needed to
develop thresholds for each attribute of the ecosystem is not known
because monitoring is not complete. There is no contradiction in having
sufficient information to find the statutory requirement for
appropriation of water and not having sufficient information for
establishing precisely when and what mitigation is appropriate for
every attribute of the ecosystem. The information necessary to
determine the two issues is simply different.

2.  The Division Within the Seventh Judicial District Must

Be Addressed Before the State Engineer Is Required to
Follow an Erroneous Standard

Where a division among district courts lies on an important,

statewide issue, writ of mandamus is appropriate. State v. Eighth
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Judicial District Court, 116 Nev. 127, 134, 994 P.2d 692, 697 (2000).
Here, a division within the Seventh Judicial District exists. Judge
Thompson concluded in another water rights case, Fureka County et al.
v. State Engineer, that a 3M Plan need not set triggers in advance of
the monitoring data where it includes a framework for management
and mitigation measures as determined by technical teams. Judge
Thompson ruled that “[tlhe 3M Plan is an express condition to monitor
the effects of KVR’s pumping, to detect and identify potential impacts,
and to prevent them from adversely affecting existing rights through
management and mitigation measures recommended by the advisory
committees and ordered by the State Engineer.” App. M, Vol. 5 at SE
001580:1-4. He found that the State Engineer did not err in granting
the water permits conditioned upon implementation of the 3M Plan. He
also found that the State Engineer did not improperly delegate his
authority because he maintained ultimate authority over the 3M Plans.
The District Court’s Decision in the present case is directly at odds with
Judge Thompson’s decision in Fureka v. State Engineer.

Accordingly, the State Engineer respectfully requests that this

Court accept this Petition and issue a writ in order to provide the
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district courts and the State Engineer a clear understanding of the law
on this issue.

D. The District Court Abused Its Discretion by Erroneously
Interpreting the Evidence Regarding the Effect of
Appropriation From Cave, Dry Lake, and Delamar Valleys
and By Substituting Its Own Methodology for Calculating
the Amount of Water Available For Appropriation

The District Court held that the State Engineer erred in

calculating the amount of water available for appropriation in the CDD
basins. The District Court concluded that because these basins were
part of the White River Flow System (“WRFS”), any appropriation of
groundwater in the upper basins of that system (i.e., the CDD basins)
will conflict with rights in separate lower basins. The District Court
based this determination on an implicit factual finding that water
pumped from the upper basins in the WRFS would necessarily result in
a reduction of the water available in the lower basins. Essentially, the
District Court accepted the Protestant’s “one river” theory—an
assumption that the underground aquifers within the WRFS act just as
an above-ground river would act. App. A, Vol. 1 at SE 000020:2-21:19.

The District Court’s conclusion is an abuse of discretion for two

reasons. First, the factual basis for the District Court’s conclusion is not
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supported by the evidence in this case. To the contrary, substantial
evidence supports the State Engineer’s conclusion that the Permits for
the CDD basins will not affect existing; water rights in the
downgradient basins, if at all, for hundreds of years, and that
projections beyond that time frame are less reliable. Second, the
District Court’s “one river’ theory is contrary to the State Engineer’s
methodology for calculating the amount of water available for
appropriation.

1. The District Court Abused Its Discretion By Making
Erroneous Factual Determinations

After considering “the best science available, evidence and
testimony,” the State Engineer concluded that the available
groundwater models show that after 200 years of pumping, no
appreciable impact on the lower basins was projected. App. E, Vol. 2 at
SE 000628. The District Court apparently interpreted these models to
mean that effects from pumping would materialize after 200 years and
create conflicts in downgradient basins. However, the evidence does not
support that interpretation. As the State Engineer noted, a pumping
model prepared for the environmental impact statement shows that it is

simply not possible to provide accurate projections beyond 200 years. /d.
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The model predictions, even though less certain than short term
analyses, showed no measurable effects on downgradient water rights
after 200 years. While the State Engineer considered evidence relating
to impacts that the pumping would have on existing rights 200 years in
the future, he determined that little weight should be given to these
projections. App. E, Vol. 2 at SE 000686-687. Thus, the State Engineer
found no reliable evidence suggesting that measurable impacts will be
felt after 200 years.

The State Engineer concluded that because the effects of pumping
would not be felt—if at all-for hundreds of years, there was no statutory
conflict with existing rights. This finding is sound and well within the
State Engineer’s discretion. United States v. State Engineer, 117 Nev.
585, 589-90, 27 P.3d 51, 53 (2001) (because the State Engineer has “a
special familiarity and expertise with water rights issues,” his
interpretation of a statute may only be disregarded if “an alternate
reading is compelled by the plain language of the provision”). The State
Engineer’s conclusions are supported by substantial evidence and
represent a reasonable and effective way to allow for the development of

scarce water resources while, at the same time, protecting the ongoing
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sustainability of those resources. See Bacher v. State Engineer, 122
Nev. 1110, 1116, 146 P. 3d 793, 797 (2006) (acknowledging the need for
balance of interests, such that existing rights and the long term
sustainability of the resources are protected while allowing for the
maximum use of the resource for the benefit of the state).

On the other hand, the District Court based its conclusion that
impacts would be felt after 200 years on a factual inference that directly
contradicts the State Engineer’s factual determination. Because the
State Engineer’s determination is based on substantial evidence, the
District Court abused its discretion in setting it aside. Bacher, 122 Nev.
at 1121, 146 P. 3d at 800 (on judicial review of State Engineer rulings,
the district court “may not substitute its judgment for the State
Engineer’s judgment.”).

2. The District Court Abused Its Discretion By Substituting
the “One-River” Theory for the State Engineer’s
Reasonable Method of Calculating the Amount of Water
Available for Appropriation

The District Court’s remand instruction regarding appropriations
in CDD basins is contrary to the State Engineer’s reasonable method of

calculating the amount of water available for appropriation for the

basins. Unlike Spring Valley, where ET is the best estimate of
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perennial yield, there is no significant ET in the CDD basins, so the
State Engineer used another common technique whereby the perennial
yield is equal to recharge. App. C, Vol. 1 at SE 000294-324. In
calculating the perennial yield of the CDD basins, the State Engineer
utilized the best estimates of recharge from precipitation within the
basins. /d. Protestants did not dispute these calculations and the
District Court did not upset this finding. App. C, Vol. 1 at SE-000303;
App. A, Vol. 1 at SE 000024:11-14.

Next, in calculating the amount of water available for
appropriation in the CDD basins, the State Engineer examined
evidence of subsurface outflow from the basins. App. E, Vol. 2 at SE
000658. The State Engineer recognized that approximately 7,300 afa of
spring flow and water rights in adjacent White River Valley derived its
water from Cave Valley. App. C, Vol. 1 at SE 000322-324. Further, he
recognized that conflicts would occur within decades if that water
supply was captured by pumping in Cave Valley and therefore reduced
the amount of water available for appropriation in Cave Valley by that

amount. /d. No other evidence of conflicts was presented.
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By ordering that the State Engineer recalculate the amount of
water appropriated from the CDD basins to account for rights in the
downgradient basins where no evidence showed a conflict would occur,
the District Court improperly overruled the State Engineer’s reasonable
methodology in favor of its own arbitrary and capricious methodology
not based in law or fact. The District Court abused its discretion in
conducting a wholesale revision of the manner in which the State
Engineer discharges his statutory obligation to “consider the best
available science in rendering decisions concerning the available surface
and underground sources of water in Nevada.” NRS 533.024(1)(c); State
v, State Engineer, 104 Nev. 709, 713, 766 P.2d 263, 266 (1988) (“great
deference should be given to the agency’s interpretation when it is
within the language of the statute.”).

I
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I
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V. CONCLUSION
For the foregoing reasons, the State Engineer respectfully
requests that this Court issue a writ of mandamus vacating the District
Court’s remand instructions and ordering the District Court to affirm
State Engineer Ruling Nos. 6164, 6165, 6166 and 6167.
RESPECTFULLY SUBMITTED this 29t day of May, 2014.

CATHERINE CORTEZ MASTO
Nevada Attorney General
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